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STATEMENT OF QUESTION PRESENTED

Whether the defendant forwarding companies engage in “soliciting a
claim for collection” and therefore are “collection agenc[ies]” as defined

by MCL 339.901(b).

Appellants’ answer: Yes.
Appellees’ answer: No.
Trial court’s answer: No.
Court of Appeals’ answer: No.
Department of LARA: No.

v




INTRODUCTION

-The Department of Licensing and Regulatory Affairs is the agency
responsible for the licensing of “collection agencies,” as defined by MCI, 339.901.
This is a regulatory function. As a consequence, the Department has a vital
interest in the proper resolution of the question presented by this Court about
whether forwarding companies are collection agencies by statute and subject to
license. Like the appellees and the Court of Appeals, the Department contends that
they do not meet the statutory definition and need not be licensed.

The Department is aware that this amicus brief arrives late in the day in this
litigation. The parties argued the matter on application on April 2, 2014. But the
Department only learned of the case after argument and contends that this Court
will benefit from its long-standing interpretation and application of the statute.
Once learning of the case, the Department has not delayed.

And 1t is important for the Court to understand that none of the forwarding
companies that are a party to this case are located in the state of Michigan. MCL
339.904(2) specifically exempts a person whose “collection activities in this state are
limited to interstate communications” from being licensed. Therefore, even if the
Court were to adopt the position that forwarding companies are engaged in
collection practices as defined by MCL 339.901, they may still be exempt.

Thus, the Department asks this Court to take one of three actions: (1) deny
leave; (2) publish a decision affirming the conclusion that the forwarding companies
are not “collection agencies;” or (3) if still unpersuaded after reviewing this brief,

grant full review and allow the Department to participate further on the issue.
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ARGUMENT

L Forwarding companies, as a whole, should not be required to be
licensed as collection agencies, because they do not meet the
statutory definition of “collection agency” provided by the
Occupational Code,

A. Standard of Review

This Court reviews de novo both a grant of summary disposition and

questions of statutory interpretation. Fisher v Foote Memorial Hospital, 473 Mich

888; 703 NW3d 434 (2005).

Moreover, in DiBenedetto v West Shore FHospital, 461 Mich 394; 605 NW2d
300 (2000), this Court provided a succinet description of the controlling standards

for statutory construction:

When reviewing questions of statutory construction, our purpose is to
discern and give effect to the Legislature's intent. We begin by
examining the plain language of the statute. Where that language is
unambiguous, we presume that the Legislature intended the meaning
clearly expressed--no further judicial construction is required or
permitted, and the statute must be enforced as written. We must give
the words of a statute their plain and ordinary meaning, and only
where the statutory language is ambiguous may we look outside the
statute to ascertain the Legislature's intent.

The primary goal of judicial interpretation of statutes is to ascertain
the intent of the Legislature. The first criterion in determining intent
is the specific language of the statute. The Legislature is presumed to
have intended the meaning it plainly expressed. If the plain language
of the statute is clear, no further judicial interpretation is necessary.
[DiBenedetto v West Shore Hospital, 461 Mich 394, 402; 605 NW2d 300
(2000) (internal citations omitted).]

The language of MCL 339.901(b) is clear and unambiguous.




B. Analysis
The Occupational Code, 1980 PA 299, MCL 339.101 et seq, defines “collection

agency” as “a person directly or indirectly engaged in soliciting a claim for collection
or cqﬂecting or attempting to collect a claim owed or due or asserted to be owed or
due another, or repossessing or attempting to repossess a thing of value owed or due
or asserted to be owed or due another arising out of an expressed or implied
agreement.” MCL 339.901(b). The Department has interprets this definition as
excluding specific forwarding companies from licensing requirements, because their
practices do not meet the statutory definition of “collection agency.”

Now, a group of third parties seek through suit to implement their own view
of the Occupational Code without the participation of the Department charged with
administering that Code. To allow these third parties the ability tol litigate the
proper construction of a statute that is implemented by the agency without its
participation would fail to provide this Court with the full picture. Because
Badeen’s interpretation is incorrect, this Court should affirm the trial court and
Court of Appeals’ decisions in this matter.

1. The Department’s interpretation concurs with the Court

of Appeals’ determination that forwarding companies do
not meet the definition of “collection agency.”

The Department has been responsible for licensing collection agencies since
the implementation of the Occupational Code in 1980. The definition of “collection
agency” has remained the same since July 1, 1981, when the Occupational Code was

amended by 1981 PA 83. During that time, the Department has never received a




complaint against a forwarding company or been asked to investigate whether
specific forwarding companies were engaged in conduct which would require a
license under the Occupational Code.

In fact, the only time the Department has been contacted in connection with
the practices of a forwarding company was when a representative of a company
contacted it several years ago seeking guidance as to whether the company needed
to be licensed pursuant to the Occupational Code. At that point, based on
substantially the same reasoning employed by the Court of Appeals, the
Department took the position that the forwarding company’s practices did not meet
the definition of “collection agency,” and therefore was not required to be licensed,

Forwarding companies, in general, provide the service of identifying and
contracting with the collection agency, which then provides the collection services.
But most of the forwarding companies in this suit offer a variety of services
including vehicle titling, remarketing, and end of lease management, none of which
have anything to do with the collection practices regulated by the Occupational
Code.

Further, the Department currently licenses 713 collection agencies, each of
which must be under the personal supervision of a licensed collection agency
manager or owner manager. MCL 339.908. In order to be licensed, a manager
must pass an examination approved by the Department. MCL 339.911. The
approved examination includes questions regarding, among other things, the

Uniform Commercial Code, the Michigan Vehicle Code, the Revised Judicature Act,




and the Motor Vehicle Sales Finance Act, all of which goes well beyond the
knowledge required to simply connect a lending institution with a collection agency.
None of these other Acts apply to forwarding companies because they are not
engaged in the type of business that the Legislature meant to regulate.

Finally, none of the forwarding companies who are a party to this case are
located in Michigan.! The Occupational Code specifically provides that a person 1s
not required to be licensed as a collection agency if “the person’s collection activities
in this state are limited to interstate communications.” MCL 339.904(2). Thus, any
forwarding company who is not located in Michigaﬁ and limits its business to
interstate communications with lenders and Michigan collection agencies would not

be required to be licensed as a collection agency in Michigan, regardless of how this
Court defines practices.

2, Forwarding companies are also not statutorily required
to be licensed under other provisions of MCL 339.901(b).

Much attention was paid by both parties to the definition of “collection
agency’ provided in the first sentence of MCL 339.901(a), as noted above. The
statute’s guidance as to who is a collection agency, however, does not end there.
The other provisions describing a collection agency confirm that the forwarding

companies are not collection agencies.

I Defendant-Appellee, TD Auto Finance, LLC, is a Michigan limited liability
company, but it is a lender, not a forwarding company.
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a, Section 901(b) describes that a collection agency
“includes” a person that engages in specific actions,
none of which describes a forwarding company.

MCL 339.901(b) provides that “[a] collection agency shall include a person
representing himself or herself as a collection or repossession agency, or a person
performing the activities of a collection agency, on behalf of another, which are
regulated by this act.” Forwarding companies do not represent themselves as
collections or repossession agencies, ot perform collections activities. Moreover,
MCL 339.901(b) further provides a collection agency includes businesses that make

written demands for payment:

A collection agency shall also include a person who furnishes or
attempts to furnish a form or a written demand service represented to
be a collection or repossession technique, device, or system to be used
to collect or repossess claims, if the form contains the name of a person
other than the creditor in a manner indicating that a request or
demand for payment is being made by a person other than the creditor
even though the form directs the debtor to make payment directly to
the creditor rather than to the other person whose name appears on
the form,

Forwarding companties do not send forms or other written demands for payment to

debtors, Furthermore, MCL 339,901(b) also provides:

Collection agency also includes a person who uses a fictitious name or
the name of another in the collection or repossession of claims to
convey to the debtor that a third person is collecting or repossessing or
has been employed to collect or repossess the claim,

Forwarding companies do not collect or repossess claims.




b. Section 901(b) also excludes certain persons from
the definition of “collection agency” consistent with
excluding forwarding companies.

Most instructive, MCL 3839.901(b) provides that “[cJollection agency does not
include a person whose collection activities are confined to and are directly related to
the operation of a business other than that of a collection agency . .. .” (emphasis
added.) The statute provides a list of examples of this situation, but specifically
notes that the exclusion is not limited to the list. There is no question that the
object of the forwarding companies’ business is to act as a middle man between
lenders and collection agencies. Therefore, because a forwarding company’s
activities are directly related to the operation of a business whose purpose 18 a
service of matching lenders with 1icénsed collection agencies — nof to engage in
collection activities —the company is exempt from the licensing requirement under
the plain language of MCL 339.901(b).

To illustrate this provision, consider one of the provided examples. MCL
339.901(b)(xi) specifically excludes from the definition of “collection agency” “[a]n
attorney handling claims and collections on behalf of clients and in the attorney’s
own name.” Under this exclusion, even if most or all of the attorney’s business
involves collections work for clients, that attorney would still not be required to be
licensed as a collection agency, because the attorney’s primary business is the
practice of law, By comparison, the forwarding companies’ primary business is to
act as a matchmaker; indeed, they conduct no actual collection activities. Thus, like
attorneys, the forwarding companies are also excluded from the definition of

“collection agency” under the plain language of the last sentence of MCIL: 339.901(b).
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CONCILUSION AND RELIEF REQUESTED

The Department asks that this Court deny leave; or, in the alternative, issue

a decision affirming the conclusion that the forwarding companies are not

“collection agencies;” or in the alternative, if still unpersuaded after reviewing this

brief, grant full review and allow the Department to participate further.

Dated: May 21, 2014
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